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I.

Civility and the Legal Profession
Civility is often confused with ethics and professionalism, yet these three terms are

analytically distinct.2 Civility is defined as “manners, respect, tolerance, concern for the public
good3 and ethics is defined as “moral action, conduct, motive or character.” 4 The definition of
professionalism has been extended, coming to mean “what a lawyer ‘should’ do,” conveying an
ethical responsibility that is not present in the common use of the term.5 Lawyers may believe
that they are acting civilly, when in most cases the lawyer is only acting ethically. The rules of
ethics and professional responsibility are only the minimums by which a lawyer must act; civility
requires an individual to go a step further.
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II.

The Impact of Lawyer Incivility and Unethical Conduct on the Legal Profession

As a result of increased incivility and unethical conduct, many legal professionals are
pursuing other careers not related to law.6 For those who remain in the legal profession the
increased stress that results from working in our competitive and demanding adversarial system
of justice causes attorneys to change their values.7

A.

Civil Litigation

Lawyers face conflicting ideas about what it means to be a zealous advocate within our
adversarial system of justice.8 A civil litigator is trained to aggressively advocate for a client,
while simultaneously abiding by discovery rules that are governed by requirements of disclosure
and the release of potentially damaging information.9 Lawyers can be further confused by
informal bar norms that conflict with formal bar rules and may not think their actions to be
morally deficient where the conflicting informal norms are followed.10
6

See generally Patrick J. Schiltz, On Being A Happy, Healthy, and Ethical Member of an
Unhappy, Unhealthy, and Unethical Profession, 52 VAND. L. REV. 871, 888-906 (1999)
(discussing reasons legal professionals are choosing to leave the profession).
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Id. at 915-917.
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See, e.g., Austin Sarat, Enactments of Professionalism: A Study of Judges’ and Lawyers’
Accounts of Ethics and Civility in Litigation, 67 FORDHAM L. REV. 809, 818-823 (1998)
(discussing conflicts between discovery and some lawyers ideas of what zealous
advocacy is).
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Leslie C. Levin, The Ethical World of Solo and Small Firm Practitioners, 41 HOUS. L.
REV. 309, 360-61 (2004).
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The Seventh Circuit organized a committee on civility, which compiled survey responses
of over 1,500 lawyers and judges within its jurisdiction. The committee discovered that of the
attorneys who perceive civility to be a problem, ninety-four percent viewed depositions and the
discovery process as the catalyst for such incivility.11 Uncivil behavior in the discovery process
includes: misrepresentations by lawyers, failure to respond to document requests, not returning
phone calls, scheduling discovery conferences without discussing times with opposing counsel,
and canceling discovery at the last moment.12 These actions have led to “a perception both
inside and outside the legal community that civility, candor, and professionalism are on the
decline . . . and that . . . scorched-earth tactics are on the rise.”13

B.

Criminal Litigation

Although the predominant effects of incivility have been registered in civil practice, the
impact of lawyer incivility on criminal litigation is also noteworthy.14 Over the past few years,
discussions have increased regarding the deterioration of civility between the prosecution and
defense bars. In a speech on the decline of professionalism, former Chief Justice Warren E.

11

Interim Rpt. of the Comm. on Civility of the Seventh Fed. Jud. Cir., 143 F.R.D. 371, 378
(1991).
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Id. at 383; see Duane Benton, Chief Justice’s Address to Members of the Missouri Bar,
54 J. MO. B. 302, 302 (1998).
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Chevron Chem. Co. v. Deloitte & Touche, 501 N.W.2d 15, 19-20 (Wis. 1993).
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See Interim Rpt., 143 F.R.D. at 380 (finding forty-eight percent of lawyers surveyed said
incivility is most prevalent among civil practitioners, but only three percent said it is
most prevalent among criminal lawyers).
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Burger noted his frustration with what he called prosecutors “trying their cases” to television and
newspaper reporters.15
Incivility exists on the other side of the bar as well. Prosecutors are frustrated with the
frequent unsupported allegations of serious ethical misconduct made against them by defense
lawyers and are fearful that such allegations will become a common approach to criminal
litigation.16

C.

Lawyer Rhetoric and Adversarial Excess

Proper use of rhetoric can be an extremely powerful tool, but in recent years abusive
rhetoric within the legal profession has increased.17 The uncivil litigator uses this rhetoric as one
of the guns in his arsenal.18
“The Supreme Court has made it clear that where an attorney’s statements do not create a
substantial likelihood of materially prejudicing the adjudicatory process, attorney ‘speech critical
of the State’s power lies at the very center of the First Amendment.’”19 Lawyers have begun to
15

Warren E. Burger, The Decline of Professionalism, 63 FORDHAM L. REV. 949, 952
(1995).
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Vincent J. Marella, End the War Between Prosecution and Defense, 10 CRIM. JUST. 34,
34 (Summer 1995).
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See generally Lydia P. Arnold, Ad Hominem Attacks: Possible Solutions for a Growing
Problem, 8 GEO. J. LEG. ETHICS 1075, 1076-1090 (1995) (discussing personal attacks
beyond the bounds of zealous advocacy).

18

Keith R. Fisher, The Higher Calling: Regulation of Lawyers Post-Enron, 37 U. MICH,
J.L. REFORM 1017, 1022 (2004) (arguing that the diverse system of regulation between
jurisdictions and specialities should be reformulated).

19

See Barry Tarlow, RICO Report, NATL. ASSN. CRIMINAL DEF. LAW. 52 (June 2003)
(citing Gentile v. State Bar of Nevada, 501 U.S. 1030, 1034, 1075 (1991)) (discussing use
of rhetoric by attorneys in regard to court decisions).
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use the adversarial system as an excuse to overreach and make personal attacks.20 This
overreaching strains relationships between all members of the legal community.21
The rise in use of abusive rhetoric in civil litigation has led to the use of the phrase
“Rambo Litigator” to describe an individual who extends the boundaries of adversarial
representation and employs abusive tactics to achieve goals.22
Recently the Indiana Supreme Court sanctioned an attorney who suggested in a footnote
of his brief, that the Court of Appeals “was determined to find for [the appellee], and then sa[y]
whatever was necessary to reach that conclusion (regardless of whether the facts of the law
supported its decision).”23 The footnote was condemned by the Indiana Supreme Court as
“unacceptable” and amounting to “a scurrilous and intemperate attack on the integrity of the
Court of Appeals.”24 Lawyers are free to criticize judges’ decisions, “but as licensed

20

Id.

21

See Interim Rpt., 143 F.R.D. at 378-380 (noting ninety-four percent of judges surveyed
reported lawyer-to-lawyer relations to be a problem, and fifty-six percent of judges
surveyed mark relations among judges and attorneys as a problem).

22

See The Tenth Annual Jud. Conf. of the U.S. Ct. of Appeals for the Fed. Cir., 146 F.R.D.
205, 216-232 (1992) (discussing the causes and solution to this syndrome); See generally
Final Rpt. of the Comm. on Civility of the Seventh Fed. Jud. Cir., 143 F.R.D. 441 (1992)
(discussing findings of incivility survey); Interim Rpt., 143 F.R.D. 371 (discussing
findings of incivility survey); See e.g. Jean M. Cary, Rambo Depositions: Controlling an
Ethical Cancer in Civil Litigation, 25 HOFSTRA L. REV. 561 (1996) (using “rambo” as a
keyword, a law review and journal database search on Westlaw yielded over 400
returns).

23

In the Matter of Michael A. Wilkins, 782 N.E.2d 985, 986 (Ind. 2003).

24

Michigan Mut. Ins. Co. v. Sports, Inc., 706 N.E.2d 555, 555 (Ind. 1999) (case for which
Michael A. Wilkins authored the brief containing the above mentioned footnote, which
later lead to the ethical violations at issue in Wilkins, 782 N.E.2d 985).
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professionals, they are not free to make recklessly false claims about a judge's integrity.”25 Use
of the footnote was not “permissible advocacy,” because it went beyond an argument of
misapplied facts or law.26 The footnote became a personal attack; it ascribed bias and favoritism
to the judges, and implied that the judges manufactured a false rationale to justify their preconceived desired outcome.27
The Louisiana Supreme Court recently upheld sanctions from the Office of Disciplinary
Counsel against an attorney who sought recusal of a judge based on what the attorney called a
“campaign of misrepresenting the truth” by the judge.28 In another case, the same attorney also
moved that all judges in the Fifteenth Circuit recuse themselves based on their association with
the opposing party, an attorney who had previously represented the court. He included in his
brief an insulting scenario entitled “Hypothetical Telephone Conversation Between Patrick J.
Briney And His Clients (Judges of the 15th Judicial District Court).”29 After a retired judge was
brought in to hear the recusal motion against all of the district court judges, the attorney appealed
and stated that the judge’s decision “violated not only controlling legal authority but the very
principals [sic] (honesty and fundamental fairness) upon which our judicial system is based.”30
The supreme court found evidence of professional misconduct and suspended the attorney from

25

Wilkins, 782 N.E.2d at 986.

26

See id. (stating that if footnote had only made claim that the Court of Appeals decision
was factually or legally inaccurate, the footnote would have been permissible advocacy).

27

Id.

28

In re Simon, 2005 La. LEXIS 2108, 1-2 (2005).

29

Id. at 4.

30

Id. at 9.
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practice for six months, deferring all but thirty days of the suspension on the condition that he
complete the Louisiana State Bar Association’s Ethics School program.31
III.

Addressing the Problem of Incivility in the Law

A.

Civility Codes of Conduct

In the fall of 1989, after Chief Judge William J. Bauer of the Seventh Circuit Court of
Appeals expressed concern over the rise in uncivil behavior, The Committee on Civility of the
Seventh Circuit was formed.32 The Committee’s interim report, published in 1991, revealed
“[w]idespread dissatisfaction among judges and lawyers at the gradual changing of the practice
of law from an occupation characterized by congenial professional relationships to one of
abrasive confrontations.”33 The Committee concluded its report by making some
recommendations that included proposed standards of professional conduct for lawyers
practicing law within the Seventh Circuit.34 Behavioral norms within the court system have been
notoriously tricky to conceptualize.35 These findings and recommendations marked the first time
that judges and lawyers came to a common understanding of how they should treat each other.36
31

Id. at 27.

32

See Interim Rpt., 143 F.R.D. at 374.

33

Id. at 375.

34

Id. at 377; see also Final Rpt., 143 F.R.D. at 447 (making recommendations on how to
remedy incivility).

35

Judith A. McMorrow, The (F)Utility of Rules: Regulating Attorney Conduct, 58 SMU L.
Rev. 3, 24 (noting that incongruence between different state and federal rules of conduct
can lead to challenges for attorneys) (2005).

36

Marvin E. Aspen, A Response to the Civility Naysayers, 28 Stetson L. Rev. 253, 256
(1998).
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The ABA Model Rules of Professional Responsibility, The Iowa Rules of Court: Standards for
Professional Conduct, the current Iowa Rules of Professional Responsibility, and the proposed
Iowa Rules of Professional Responsibility all in some way touch on the requirements of civility
within the legal profession. The following are ethics provisions pertaining to civility and
courtesy, with emphasis added to relevant segments.
1.

American Bar Association Model Rules of Professional Responsibility
EC 7-10
The duty of a lawyer to represent a client with zeal does not militate
against a concurrent obligation to treat with consideration all persons
involved in the legal process and to avoid the infliction of needless harm.
DR 7-106: Trial Conduct
(C) In appearing in his professional capacity before a tribunal, a lawyer
shall not:
(5) Fail to comply with known local customs of courtesy or practice of the
bar or a particular tribunal without giving to opposing counsel timely
notice of his intent not to comply.
(6) Engage in undignified or discourteous conduct which is degrading to a
tribunal.

2.

Iowa Rules of Court: Standards for Professional Conduct
Chapter 33: Standards For Professional Conduct
Rule 33.1. Preamble
(1) A lawyer’s conduct should be characterized at all times by personal
courtesy and professional integrity in the fullest sense of those terms. In
fulfilling our duty to represent a client vigorously as lawyers, we will be
mindful of our obligations to the administration of justice, which is a
truth-seeking process designed to resolve human and societal problems in
a rational, peaceful and efficient manner.
(3) Conduct that may be characterized as uncivil, abrasive, abusive,
hostile or obstructive impedes the fundamental goal of resolving disputes
8
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rationally, peacefully and efficiently. Such conduct tends to delay and
often to deny justice.
(4) The following standards are designed to encourage us, judges and
lawyers, to meet our obligations to each other, to litigants, and to the
system of justice, and thereby achieve the twin goals of civility and
professionalism, both of which are hallmarks of a learned profession
dedicated to public service.
(5) We expect judges and lawyers will make a mutual and firm
commitment to these standards. Voluntary adherence is expected as part
of a commitment by all participants to improve the administration of
justice throughout the state.
(6) Lawyers are alerted to the fact that, while the standards refer generally
to matters which are in court, the same standards also apply to
professional conduct in all phases of the practice of law.
Rule 33.2. Lawyers’ Duties to Other Counsel
(1) We will practice our profession with a continuing awareness that our
role is to advance the legitimate interests of our clients. In our dealings
with others we will not reflect the ill feelings of our clients. We will treat
all other counsel, parties and witnesses in a civil and courteous manner,
not only in court, but also in all other written and oral communications.
Rule 33.3. Lawyers’ Duties to the Court
(1) We will speak and write civilly and respectfully in all communication
with the court.
Rule 33.4. Courts’ Duties to Lawyers
(1) We will be courteous, respectful and civil to lawyers, parties, and
witnesses. We will maintain control of the proceedings, recognizing that
judges have both the obligation and authority to ensure that all litigation
proceedings are conducted in a civil manner.
Rule 33.5. Judges’ Duties to Each Other
(1) We will be courteous, respectful and civil in opinions, ever mindful
that a position articulated by another judge is the result of that judge’s
earnest effort to interpret the law and the facts correctly.
(2) In all written and oral communications, we will abstain from
disparaging personal remarks or criticisms, or sarcastic or demeaning
9
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comments about another judge.
(3) We will endeavor to work with other judges in an effort to foster a
spirit of cooperation in our mutual goal of enhancing the administration of
justice.
3.

Iowa Rules of Professional Conduct (adopted April 20, 2005)
Rule 32.3.4. Fairness to Opposing Party and Counsel
(e) A lawyer shall not in trial, allude to any matter that the lawyer does
not reasonably believe is relevant or that will not be supported by
admissible evidence, assert personal knowledge of facts in issue except
when testifying as a witness, or state a personal opinion as to the justness
of a cause, the credibility of a witness, the culpability of a civil litigant, or
the guilt or innocence of an accused.
Drafting Committee Notes Regarding Rule 3.4
“Paragraph (e) substantially incorporates Iowa Disciplinary Rule 7106(C)(1), (2), (3), and (4). Iowa Disciplinary Rule 7-106(C)(2)
proscribes asking a question “intended to degrade a witness or other
person,” a matter dealt with in Rule 4.4. Iowa Disciplinary Rule 7106(C)(5), providing that a lawyer shall not ‘[f]ail to comply with known
local customs of courtesy or practice,’ was too vague to be a rule of
conduct enforceable as law.” Proposed Iowa Rules of Prof. Conduct
Drafting Comm., Final Rpt. to S. Ct. of Iowa, at 142 (May 2002).

B.

The American Inns of Court

Members of the bench and bar have also addressed incivility by adopting an American
version of the traditional English lawyer apprenticeship system.37 The American Inns of Court
developed in the late 1970s while the United States and England were participating in the AngloAmerican exchange of lawyers and judges.38 In 1980, a pilot Inn program was founded in Salt

37

American Inns of Court, http://www.innsofcourt.org, select General Information
(accessed August 29, 2005).

38

Id., select General Information, History.
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Lake City, Utah.39 It was hoped that by bringing legal professionals together, civility and
professionalism among local bar members would be reinforced, or created if it did not already
exist. Now, the American Inns of Court Foundation consists of more than 324 Inns made up of
approximately 71,000 members in 47 states and the District of Columbia.40 To foster collegiality
and enhance the learning experience, membership within an Inn comprises four categories: (1)
Masters, who include judges, experienced lawyers, and law professors; (2) Barristers, who are
lawyers with some experience, but who do not meet the requirements to be a Master;
(3) Associates, comprising of lawyers who do not meet the minimum requirement for Barristers;
and (4) Pupils, who are third-year law students.41
The membership is then further divided into groups consisting of members from all four
classifications, these groups are called “pupilage teams.”42 The organization of the pupilage
teams allows experienced members of the bench and bar to mentor younger attorneys and thirdyear law students, instilling in them high standards of professionalism, civility, ethics, and legal
skills.43
Each pupilage team is required to perform a demonstration for the rest of the Inn at a
meeting during the year.44 The demonstrations range from mock trials to presentations

39

Id.

40

American Inns of Court, Focus on the Future: 2001-2002 Annual Report, 10-13 (West
2002).

41

See generally supra note 36 (describing the general formulation and goals of the Inns).

42

Id.

43

Hugh Maddox, An Old Tradition with a New Mission The American Inns of Court, 54
ALA. LAW. 381, 382 (1993).

44

See supra note 36 http://www.innsofcourt.org (discussing agenda of meetings).
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concerning tactics and ethics.45 Preparation meetings for the pupilage teams, demonstrations,
and the full meetings of the Inn members, takes place at breakfast, lunch, or after work.46 These
meals and meetings encourage relationships to develop among the pupilage team members and
foster already-existing relationships.47

C. Eating and Meeting With Others in the Legal Community
Most Inns serve dinner at their regular meetings. A few Inns serve only snacks or
hors d’oeuvres, but have a special meal at the beginning or end of the year. Sitting down to
break bread together on a regular basis, a tradition derived from the English Inns, contributes
greatly to collegiality and mentoring opportunities.48 The fostering of collegiality through eating
is not a foreign concept in the United States. Universities and colleges have been doing it for
years. Recently there has been a revival of the communal dining and living environments on
college campuses.49 The sense of community created by these residence halls leads to greater
collegiality and civility within the community. This same concept can be carried over into the
professional legal world.
In fact, one law firm in Maryland has incorporated potlucks in its efforts to increase

45

Id.

46

Joryn Jenkins, An Open Palm Holds More Sand than a Closed Fist, 28 STETSON L. REV.
327, 330 (1998).

47

Id.

48

See supra note 36 (discussing meeting formats).

49

See e.g. Robert Godshall, Creating Communities, 72 AMERICAN SCHOOL & UNIVERSITY
150 (2000) (stating that the modern residence hall should foster collegiality, and the way
to accomplish that is through common areas and communal dining facilities).
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employee morale. As part of a month-long celebration, the eight-person firm of Cumberland and
Erly decided to sponsor a potluck.50 Each took a turn providing lunch for all, and the firm
provided the soft drinks and extras. They found that morale shot up, and has stayed high.51
The Polk County Women Attorneys and Iowa Organization of Women Attorneys have
formalized the potluck tradition started by attorney Bess Osenbaugh at the Iowa Attorney
General’s Office, and carried forth to the U. S. Justice Department, through sponsorship of the
Puckerbrush Potluck at the Iowa State Fair. Bess found that having a “moveable feast,” where
members of each department had to visit other departments to complete their lunch, was a way to
increase communication between divisions of various offices.52 Other business literature shows
that potlucks are a way to improve motivation, reduce turnover, and increase profitability.53
The tradition of communal dining via potluck has been recorded throughout history, with
one derivation of the name coming from Old English in the late 1500’s, and meaning whatever
food happens to be available, particularly for a guest.54 In the United States, it may also be
related to the Native American tradition of the “potlach” [Nootka Chinook jargon: p’achitl:
giving], a ceremonial feast, marked by the host distributing gifts, which are reciprocated by the
50

Laurence Cumberland, February is the Cruelest Month, 86 ABA J. 112, 112 (2000).

51

Id.

52

Shirley Ragsdale, Puckerbrush Potluck Continues, In Memory of Bess, D.M. REGISTER
13A (July 25, 2001).

53

B. Nelson, Return on People: Happiness Committee Brightens Workday,
http://www.bizjournals.com/bizwomen/consultants/return_on_people/2003/07/14/column
239.html (accessed August 30, 2005); Baillee Serbin, Sixty-Seven Ways to Retain
Excellent Employees and Gain Commitment In This Wild and Crazy Nonprofit Job
Market, available at http://www.serbin.net/article_66ways.shtml (last accessed August
30, 2005).

54

Elizabeth Weber, In Search of Potluck Perfections, 90 CHRISTIAN SCIENCE MONITOR 12,
12 (1998).
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guests.55
The potluck is part of the social fabric of the United States – from the first Thanksgiving,
to present-day celebrations, whether formal, and institutionalized at work56, church suppers57, or
informal neighborhood or family gatherings.58 Anthropologist Mary Douglas notes that “the
meaning of a meal is found in a system of repeated analogies,” and that “food choices support
political alignments and social opportunities.”59 Studies of food events, in settings such as
potlucks, also demonstrate the role they provide in the social support of participants, which is
important to stress reduction and good health.60 Perception of the availability of social support
has been found to be a stress buffer, regardless of stress levels experienced by the subject, or
whether support was actually provided.61 Thus, working in an office that sponsors potlucks
provides needed social support for lawyers and their staff.

55

M. Hook, Entertaining With Potlucks: How to Survive and Enjoy Them (Mardelho Press
1990).

56

Supra note 52.

57

Tracey Poe, Soul Food Potluck, 13 WORLD & I 142, 142 (June 1998); Daniel Sack, On
Deciphering a Potluck: The Social Meaning of Church Socials,
http://www.materialreligion.org/journal/potluck.html (accessed August 29, 2005).

58

Weber, 90 CHRISTIAN SCIENCE MONITOR at 12.

59

Daniel Sack, Material History of American Religion Project On Deciphering a Potluck:
The Social Meaning of Church Socials,
http://www.materialreligion.org/journal/potluck.html, 1 (accessed August 30, 2005).

60

C.L. Cooper, P.J. Dewe & M.P. O’Driscoll, Organizational Stress: A Review and
Critique of Theory, Research, and Applications (Sage 2001).

61

M. Lindorff, Is it Better to Perceive than Receive? Social Support, Stress and Strain for
Managers, 5 PSYCHOLOGY, HEALTH AND MEDICINE, 271, 271-287 (2000); S. Cohen &
T.A. Willis, Stress, Social Support and the Buffering Hypothesis, 98 PSYCHOLOGICAL
BULLETIN 310, 310-357 (1985).
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Research has shown that social interaction is a key ingredient in creating a positive
learning environment.62 Social interaction “assists in one’s ability to focus towards production
(enables accomplishment), innovation (encourages new ideas, explores relationships, and creates
change), and maintenance (restores one’s self concept or interpersonal relationships).63 Potlucks
are one of the most traditional methods to foster this interaction, and food is always a catalyst for
bringing people together.64
Communal dining, or a potluck, among lawyers not only contributes to collegiality,
mentoring and education, but it promotes civility by reducing stress and building a sense of
community. And, to quote Martha Stewart, “that’s a good thing.”

62

Cheryl Burkhart-Kriesel and Brenda Caine, From Potluck Suppers to On-line Seminars:
The Evolving “Face” of Social Interaction, 42 JOURNAL OF EXTENSION 4, ¶ 6 (2004),
http://www.joe.org/joe/2004august/comm2.shtml.

63

Id.

64

Id. at ¶2.
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