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The United States and other governments are actively passing legislation addressing labor trafficking and child labor practices.
This legislation includes the Updated Federal Acquisition Regulation and Proposed Federal Supply Chain Transparency Act
in the United States; supply-chain laws in the United Kingdom and France; and corporate social responsibility (CSR) laws
in the European Union, Canada, and India. Similarly, the Southern Poverty Law Center and others in the plaintiffs' bar are
experiencing increasing success in bringing suits against businesses allegedly engaging in illegal labor trafficking and child
labor practices.

Against this backdrop of increasing regulatory action, business lawyers are well positioned to help their clients identify supply-
chain risks involving labor trafficking and child labor. To assist them, a working group of the ABA Business Law Section
developed four simple principles (since adopted by the ABA House of Delegates) to provide businesses and their lawyers with
a risk-based compliance approach.

The ABA Model Principles and related Policies are consistent with the growing body of regulatory law and can help businesses
comply and hopefully avoid compliance issue pitfalls, such as have occurred with the Dodd-Frank conflict-minerals provisions,
and litigation from a growing number of potential plaintiffs, including the families of over 1,100 workers killed in the 2013 Rana
Plaza tragedy in Bangladesh. From the perspective of CSR--the subject matter covered by one of the Business Law Section's

newest task forces--the ABA Model Principles and related Policies can help justify a business case against labor trafficking and
child labor economically, legally, ethically, and philanthropically. *1084  This, in turn, helps both inside and outside counsel
identify and navigate the human rights risks in the supply chains of the corporations they represent--corporations associated
with products consumers buy and use every day.
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*1085  I. INTRODUCTION

Almost 20.9 million men, women, and children around the world are being exploited through labor trafficking and child labor,

and some could be in the supply chain of your client's business. 2  The U.S. government is committed to taking action against

these supply-chain issues that Secretary of State John Kerry called “one of the greatest zones of impunity.” 3

In early March 2015, Fortune 500 CEOs and general counsel received a letter from American Bar Association (ABA) President

William C. Hubbard. 4  This letter, and the accompanying press release, 5  urged these companies and their suppliers to help
the ABA:

fight the scourge of human trafficking, a form of modern day slavery that affects millions of men, women,
and children worldwide. Specifically, we encourage your company to consider adopting and implementing
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business and supplier policies on labor trafficking and child labor--or to revisit its existing policies--
consistent with the Model Principles of the ABA Model Business and Supplier Policies on Labor Trafficking

and Child Labor (ABA Model Principles). 6

*1086  The Model Principles to which President Hubbard referred are as follows:

Principle 1--The business/supplier will prohibit labor trafficking and child labor in its operations.

Principle 2--The business/supplier will conduct a risk assessment of the risk of labor trafficking and child labor and continually
monitor implementation of this policy.

Principle 3--The business/supplier should: (i) train relevant employees, (ii) engage in continuous improvement, and (iii)
maintain effective communications mechanisms with its suppliers.

Principle 4--The business/supplier will devise a remediation policy and plan that addresses remediation for labor trafficking or

child labor in its operations. 7 1 As discussed in Part IV, the ABA Model Principles and their related Policies are consistent with
the state of law today. A business that adopts and implements business and supplier policies on labor trafficking and child labor
consistent with the ABA Model Principles will (1) increase the efficiency of the business's supply chain and related businesses,
(2) facilitate the business's compliance with anti-trafficking and other laws and regulations, (3) help eradicate labor trafficking
and child labor in its supply chain, and (4) enhance the business's general reputation, which will also lead to increased business
opportunities with a growing number of socially conscious consumers and investors.

This article will move beyond the emotional and moral arguments against labor trafficking and child labor to focus on the
potential business and legal liabilities and recommended actions regarding the serious issues of labor trafficking and child labor
in the supply chain that business lawyers deal with every day. The corporate social responsibility (CSR) framework is used to
further focus the issues discussed in this article. The CSR framework is defined by the well-recognized Carroll model as “the

economic, legal, ethical and philanthropic expectations placed on organizations by society at a given point in time.” 8

II. BACKGROUND

A. DEFINING HUMAN TRAFFICKING AND CHILD LABOR

1. Human Trafficking

Human trafficking is difficult to define. Entities seeking to define it--including governments, international organizations, and
members of civil society--have attempted to clarify its meaning by restructuring the elements of its definition in slightly different

ways, reflecting the vast scope of the offense. 9  Nevertheless, *1087  there remain three basic elements: the act, the means,
and the purpose. First, the act refers to the “recruitment, harboring, transportation, provision, or obtaining” of human beings

without requiring movement. 10  People can literally be trafficked in their own homes or communities. For instance, they can

be forced into prostitution or into performing labor or services. 11  Second, the means involve “force, fraud, or coercion.” 12

Coercion is defined as “(i) threats of serious harm to, or physical restraint against, any person; (ii) any scheme, plan, or pattern
intended to cause a person to believe that failure to perform an act would result in serious harm to, or physical restraint against,

any person; or (iii) the abuse or threatened abuse of the legal process.” 13  Third, the purpose must be for “commercial sex or

for labor or services.” 14
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These three essential elements are contained in the ABA Model Policies' definition of labor trafficking, which was selected
because of the Working Group's focus on labor trafficking in the supply chain. Labor trafficking is defined as “the act of
recruiting, harboring, transporting, providing, or obtaining a person for [the purpose of] involuntary labor or services by means

of force or physical threats, fraud or deception, or other forms of coercion.” 15

The Working Group included an endnote to further explain this definition:

Forms of Labor Trafficking can include forced labor in underground markets and sweatshops, as well as in
legitimate businesses, including those in the manufacturing, travel, entertainment, hospitality, agricultural,
service, and extractive industries. Movement of persons is not required for Labor Trafficking to exist;
i.e., Labor Trafficking can occur without the victim leaving his or her hometown. People may be
considered victims of Labor Trafficking regardless of whether they were born into a state of servitude, were
transported to the exploitative situation, previously consented to work for the individual controlling them,
or participated in a crime as a direct result of being trafficked, including the use of illegal substances. These
facts become irrelevant once a person is compelled to work by force, fraud, or coercion, which can occur

at any point within the employment cycle. 16

*1088  As explained in Human Trafficking Law and Policy, 17  the definitions of human trafficking and trafficking in persons in
the Trafficking Victims Protection Act (TVPA) were designed to create a “definitional umbrella, which not only encompassed

practices covered by pre-existing frameworks, but also practices that fell outside of those frameworks.” 18  In other words:

all of the ways that people could be enslaved without legal ownership, physical force, absolute physical
control, complete control of movement, kidnapping, abduction, domination or other indicia of total physical
control, etc. Human trafficking or trafficking in persons would recognize the full spectrum of enslavement

and severe exploitation based on non-physical coercion and control. 19

The means element includes any behaviors intended to achieve control over another person. Consequently, this element can
be satisfied by not only traditional physical coercion but also psychological or legal coercion. It also includes abuses of power
over a vulnerable person, providing a benefit or paying money to obtain consent, and fraud and deceit.

The U.S. Department of State offers an alternative explanation: “‘[T]rafficking in persons' or ‘human trafficking’ have been
used as umbrella terms for activities involved when one person obtains or holds another person in compelled service. The
Trafficking Victims Protection Act (TVPA) describes this compelled service using a number of different terms: involuntary

servitude, slavery, debt bondage, and forced labor.” 20  Conversely, the International Labour Organization (ILO) uses forced

labor as an umbrella term, much as trafficking in persons and human trafficking are used in the United States. 21  The ILO has
called attention to the importance of definitions in a recent article:

Certainly, to call something “slavery” helps to raise attention and to galvanize action. But will it help the
world's poor and distressed to end their misery? The answer is no. Ending slavery or forced labor requires
targeted action to change laws, to bring offenders to justice, to protect victims, and to empower those at

risk. 22
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2. Child Labor

The original focus of the ABA Working Group was limited to labor trafficking. However, many companies have policies
containing prohibitions against child labor, another significant human rights abuse that may be found in supply chains.
Accordingly, the Working Group broadened the ABA Principles to also address child labor issues.

*1089  Like labor trafficking, child labor is subject to numerous definitions that vary in terms of both the applicable ages and
activities permitted for children. The ILO, in an effort to bridge the gaps among these definitions, states, “One of the most
effective methods of ensuring that children do not start working too young is to set the age at which children can legally be

employed or otherwise work.” 23  The ILO Minimum Age Convention (No. 138), which has been separately endorsed by the

ABA, 24  generally sets fifteen as the youngest age at which children can work. 25  There are exceptions for qualified developing

countries where twelve-to fourteen-year-olds are allowed to perform light work. 26  Furthermore, eighteen is the youngest
acceptable age for hazardous work, but children between sixteen and seventeen years old may perform hazardous work under

strictly defined conditions. 27

The Working Group faced significant challenges in developing age limitations for child labor standards. They proved to be
either too strict to implement for some or too lenient to be conscionable for others. Therefore, the Working Group adopted a
definition that incorporates the position set forth in the ILO Minimum Age Convention (No. 138) allowing any business to
set a higher minimum level:

“Child Labor”--Work performed by a person who is under the minimum legal working age to be employed
as determined by (i) a Business's or Supplier's policy, (ii) the law of the jurisdiction in which the work will
be performed, or (iii) the International Labour Organization Minimum Age Convention No. 138--whichever

indicates the higher minimum age requirement. 28

B. WHY HUMAN TRAFFICKING AND CHILD LABOR ARE A BUSINESS LAW PROBLEM AS WELL AS A
HUMAN RIGHTS PROBLEM

1. The Human Rights Problem

The ILO estimates that 20.9 million men, women, and children are subjected to human trafficking around the world. 29  Of
these victims, 4.5 million are in sex *1090  trafficking and are forced into commercial sex industry activities ranging from

pornography to prostitution. 30  Another 14.2 million are trafficked in economic activities including agriculture, construction,

domestic work, and manufacturing. 31  Human trafficking is a major criminal enterprise 32  and a $150 billion industry, 33  second

only to drug trafficking in terms of criminal enterprises. 34  According to U.S. government reports, cases of human trafficking

have been reported in all fifty states and the District of Columbia. 35

Child labor figures are even higher, despite the progress being made in curbing the problem. The ILO estimates that globally,

although the number of children in child labor has declined by one-third since 2000, 168 million children 36  are still being

exploited in this manner. More than half of them, 85 million, perform hazardous work (down from 171 million in 2000). 37  The

hazardous work numbers remain the highest in Asia (almost 78 million, or 9.3 percent of the child population). 38  However,

sub-Saharan Africa still has the highest incidence of child labor overall (59 million, or over 21 percent). 39  Finally, agriculture
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is the sector with by far the highest number of child laborers (98 million). It is followed by services (54 million) and industry

(12 million), mostly in the informal (underground) economy. 40  As former U.N. Secretary General Kofi Annan stated regarding

child labor, “Few human rights abuses are so widely condemned yet so widely practiced.” 41  According to the United Nations

Office of Drugs and Crime, child trafficking is on the rise. 42

*1091  2. The Business Law Problem

The role that businesses play in addressing human trafficking issues continues to be subject to questions beyond those arising
from the many nongovernmental organizations (NGOs) that have long called attention to trafficking as a human rights tragedy.
Consider, for example, what President Obama recently said while unveiling the Executive Order on Strengthening Protections

Against Trafficking in Persons in Federal Contracts: 43

There are more than 20 million victims of human trafficking around the world .... It ought to concern every person, because
it's a debasement of our common humanity. It ought to concern every community, because it tears at the social fabric. It ought
to concern every business because it distorts markets. It ought to concern every nation because it endangers public health and
fuels violence and organized crime. I'm talking about the injustice, the outrage, of human trafficking, which must be called by

its true name--“modern slavery.” 44

The president explicitly noted that slavery “ought to concern every business because it distorts markets.” Americans typically
fail to question why the goods they buy are so inexpensive, but a product's tag will more than likely identify it as one of the
136 goods in seventy-four countries that are on the Department of Labor's List of Goods Produced by Child Labor or Forced

Labor. 45  This also applies to a significant number of products Americans consume, wear, and use regularly. 46  A graphic
depiction of this is a fact sheet distributed by the State Department's Office to Monitor and Combat Trafficking in Persons.
In narrative form, it shows that, from the time one gets out of bed until the moment one goes to sleep, trafficking may be
responsible for producing common products such as clothes, smartphones, computers, electronics, coffee, food, bricks, tires,

and even cotton sheets. 47

Today, as a leading business text points out, a business's purchasing activities and supply chains are critical for its success,
especially given the competitive environment in which we live where the price for almost anything can be found on

the Internet. 48  The wide availability of this information fuels consumer demand for lower prices. In order to meet this
demand, businesses have increased the importance of supply-chain management, which can increase value and savings, build
relationships and drive innovation, improve quality and reputation, reduce time to market, generate economic impact, and

contribute to competitive *1092  advantage. 49  Regrettably, because this places more pressure on the supply chain, these global
economic benefits may also contribute to the exploitation of men, women, and children through corrupt labor-sourcing practices
such as labor brokers misleading workers, confiscating their IDs, making it more difficult for them to leave a job, and charging

them exorbitant fees for recruitment and living expenses. 50  These corrupt labor-sourcing practices make corporate supply
chains susceptible to the taint of slavery.

III. THE BUSINESS LAW SECTION'S INVOLVEMENT IN DRAFTING THE MODEL PRINCIPLES AND
RELATED POLICIES

A. FORMATION OF THE WORKING GROUP AND INITIAL PLANNING
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Given these modern-day realities, then ABA President-Elect Laurel Bellows prompted the ABA to form a Human Trafficking
Task Force in 2012 to confront the labor-trafficking problem from a legal standpoint. Its efforts have included training law
enforcement officials, who are often the first to respond to trafficking situations, and educating lawyers to strengthen pro bono
networks and ensure all civil legal needs of trafficking victims are addressed. In addition, the task force has sponsored a media

campaign on trafficking, including a video explaining how the legal community can help address trafficking issues. 51

President-Elect Bellows realized that business enterprises also have a key role to play, and some are at the forefront of this
fight against trafficking. Their market power has an effect that no regulator has. By taking simple steps within their operations,
many businesses can have a significant impact on labor trafficking and child labor. Therefore, President-Elect Bellows asked
the ABA's Business Law Section to develop best practices for business enterprises encountering human trafficking.

In response, the ABA Business Law Section readily identified a key need for the business community: the development of
acceptable business policies or codes of conduct to address labor trafficking and child labor risk assessment and compliance
issues. Although some business enterprises have policies for addressing these issues, many do not. Even those that do can
benefit from emulating model policies that best reflect evolving practices. This is especially true given that there are currently

no standards or widely adopted policies on these matters in the United States. 52

*1093  The Business Law Section then created a working group comprised of more than fifty leading business law experts
that adopted the following mission statement:

To coordinate with the ABA Human Trafficking Task Force in developing a recognized set of business
conduct standards for companies to assist with human labor trafficking issues in an environment of increased
knowledge and concern involving human labor trafficking and the implementation of international, federal,

and state legislation addressing those concerns. 53

The aim was to create a set of voluntary business and ethical standards that would help combat human trafficking and child
labor while avoiding unnecessary regulation or liability. The Working Group divided the project into three phases:
1. A drafting issues subgroup to set the scope of the Model Policies.

2. A drafting subgroup to draft the Model Policies.

3. A vetting subgroup to vet the Model Policies with the legal and business communities.
As this article was being written, the Working Group was reconstituted as the Task Force on Implementation of the ABA Model
Principles on Labor Trafficking and Child Labor.

B. WORKING GROUP COMMITTEES

1. Drafting Issues Subgroup

The Drafting Issues Subgroup focused on the scope of the Model Policies. As discussed in more detail on the Model Policies

website, 54  the group addressed and resolved many issues concerning those policies including defining human labor trafficking,
defining the purpose of the Model Policies, identifying their geographical scope, identifying the legislation or proposed
legislation impacting them, determining whether annotations would be needed, and deciding whether sector- or industry-specific
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provisions would be included. Some initial recommendations evolved during the drafting of the Model Principles and Model
Policies.

2. Drafting Subgroup

The Drafting Subgroup reviewed numerous existing company policies, standards/guidelines, and applicable laws, such as the
Department of Labor's *1094  Bureau of International Labor Affairs Toolkit, the U.S. Department of Agriculture standards,
the U.N. Guiding Principles, the Luxor Implementation Guidelines to the Athens Ethical Principles, the Trafficking Victims
Protection Act, the Uniform Law Commission's Uniform Act to Combat Human Trafficking, California's Transparency in
Supply Chains Act, the Executive Order Strengthening Protections Against Trafficking in Persons in Federal Contracts, and
the Verité Help Wanted Toolkit. In addition, the Drafting Subgroup held numerous discussions and meetings to extensively
refine (in close to 100 drafts) the Model Policies.

3. Vetting Subgroup

The Vetting Subgroup worked in coordination with the Drafting Subgroup and, on July 3, 2013, began to distribute its first
exposure draft of the Model Policies for comment to a number of different entities: corporations, NGOs, governmental entities,
and law firms. The full Working Group reviewed the results of the distribution at its August 11, 2013, meeting in San Francisco.
By September 26, 2013, the second exposure draft went out to those who had commented on the first exposure draft and
others. The second exposure draft was also posted on the ABA Human Trafficking Task Force website and was open for public
comment. The third exposure draft was also posted on that website and was distributed on October 23, 2013. On November 20,
2013, the final draft of Resolution 102B was submitted to the ABA House of Delegates, the 560-member policymaking body

of the ABA, for consideration during the 2014 ABA Midyear Meeting. 55

After the second exposure draft was distributed, one of the breakthroughs toward gaining more support from businesses was
premising certain steps a business had to undertake on risk assessment. The ABA resolution concerning advice of counsel on

money laundering used the same methodology. 56

Near the end of the vetting process it became clear that the Model Policies' detailed provisions would be unacceptable to the
ABA's broad spectrum of interests. On one hand, certain pro-business members of the Working Group believed the Model
Policies went too far in imposing more stringent requirements than those called for under the U.N. Guiding Principles. On the
other hand, certain members of the human rights community believed that certain Model Policies did not go far enough in
imposing requirements on businesses. However, all of those groups agreed that the Model Principles were acceptable because
they did not go to the level of detail contained in the Model Policies. At that time it was decided that only the Model Principles
would be submitted to the *1095  House of Delegates for adoption by the ABA and that the Model Policies would be submitted,
along with the resource materials, as an appendix.

C. THE HOUSE OF DELEGATES

The final resolution was both to adopt the Model Principles as ABA policy and urge businesses to adopt and implement their own
business and supplier policies on labor trafficking and child labor consistent with the Model Principles. The final resolution was
publicly supported by over twenty ABA entities. In addition, the past and current leadership of the ABA publicly confirmed their

support. 57  On February 10, 2014, the ABA House of Delegates adopted the resolution without any objection. The materials
concerning this action can be found in the House of Delegates Approval Materials on the Model Policies website.
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D. THE ABA MODEL PRINCIPLES, MODEL POLICIES, AND DATABASE OF RESOURCES

1. The Model Principles

The Model Principles are the core of the Model Policies. Businesses that adopt them articulate their high-level commitment
to addressing labor trafficking and child labor. They are also the only part of the Model Policies adopted by the ABA as its
official policy.

There are four Model Principles for businesses and four Model Principles for suppliers, and they are the same for both. As
explained in the ABA House of Delegates Approval Materials, businesses are urged to adopt policies consistent with the Model
Principles.

2. The Model Policies

As stated on the website, the Model Policies are not intended to be an off-the-shelf or one-size-fits-all product. Instead, the
policies offer a toolkit of useful guidance and commentary that identify optional considerations for a business to take into
account when developing its own policies. These options *1096  include adopting the general business and supplier policies
based on the Model Principles, modifying existing policies in order to establish consistency with the Model Principles and
the related commentary and guidance, and taking a more comprehensive approach that implements a detailed set of fine-tuned
business and supplier policies in a manner consistent with the materials on the website. Additional options (including annotated
model policies) can be found in the database of resources. In any case, the business enterprise is encouraged to use the Model
Policies to fashion a corporate policy that fits its operating environment. Whether the business or supplier is creating a new
company policy or revising an old one, it may adapt these materials based on its circumstances.

The Model Policies consist of six parts that are discussed in detail on the Model Policies website: (1) Part I--Introduction,
(2) Part II--Model Principles, (3) Part III--Model Business Policies, (4) Part IV--Model Supplier Policies, (5) Part V--Model
Glossary, and (6) Part VI--Endnotes.

3. Database of Resources

This database on the Model Policies website holds a wide range of resources for consultation when fashioning policies. Those
resources include annotated model policies; law and policy updates; general resources containing links to governmental, NGO,
and other resources; scholarly works; training materials; sample company policies; publicly available materials; and the Fortune
100 Report on Trafficking. Those materials will be continually updated so businesses will have a current, comprehensive
resource for developing and implementing their own policies on labor trafficking and child labor.

IV. CONSISTENCY OF THE MODEL PRINCIPLES AND MODEL POLICIES WITH OTHER BUSINESS,
LEGAL, AND ETHICAL PRINCIPLES

A. CORPORATE SOCIAL RESPONSIBILITY

The widely recognized Carroll model defines CSR as “the economic, legal, ethical, and philanthropic expectations placed on

organizations by society at a given point in time.” 58  It depicts CSR as a pyramid with the economic expectations to generate a
profit at the base and with legal expectations to obey the law, ethical expectations to do what is right and fair, and philanthropic
expectations to be a good corporate citizen above, as shown in Figure 1:
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*1097  Figure 1. Carroll's CSR Pyramid 59

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
An alternate way to conceptualize CSR also places economic/business expectations at the base but represents legal, ethical,
and philanthropic expectations as overlapping ovals on that base. Whereas some CSR expectations fall squarely within one
category, others overlap multiple categories.

Figure 2. Overlapping Categories of Expectations

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*1098  Supply-chain efforts to address trafficking fall primarily within the ethical area because guides such as the ABA Model

Principles and U.N. Guiding Principles are voluntary. However, the California Transparency in Supply Chains Act (California
SC Transparency Act), one state supply-chain law already on the books, requires corporations to disclose what, if any, actions

specified in the law--such as conducting an audit related to its supply chain-- the company has taken. 60  The Business Supply

Chain Transparency on Trafficking and Slavery Act of 2014 (Proposed Federal SC Transparency Act) does so as well. 61  Those
are in contrast to a law such as Dodd-Frank's conflict minerals law that requires each company to conduct an audit related to its

supply chain. 62  However, human trafficking and child labor are illegal virtually everywhere, which is why these issues also
fall squarely within the legal category.

What follows is a detailed discussion of the economic/business, legal, ethical, and philanthropic expectations of corporate
citizenry.

B. ECONOMIC/BUSINESS EXPECTATIONS

1. The Critical Importance of the Supply Chain Indicates Disruptions Are Dangerous

The supply chain is a critical system in any business that wants to get its products to market. If the absence of a critical component
(caused by a work stoppage) halts a business's production, thereby preventing a product from reaching the market, then the
business can lose market share and profit. Such a disruption could occur as a result of strikes or other work stoppages by people
who have been trafficked into a situation and who, like many, are paid little or nothing for oppressive work hours.

For example, the Coalition of Immokalee Workers (CIW) that represents tomato pickers in Florida has implemented a Fair
Food Program in which large retailers that buy the tomatoes pay a penny per pound more to fund better wages and improved

working conditions. 63  Since 2001 CIW's Campaign for Fair Food has combined on-the-ground and online organizing to win

Fair Food Agreements with thirteen large food retailers including McDonald's, Subway, Sodexo, and Whole Foods. 64  Those

agreements call for better labor standards and wages for farmworkers in the suppliers' operations. 65  The campaign's position is
that major corporate buyers overleverage their buying power in a manner that creates downward pressure on wages and working

conditions, resulting *1099  in human rights abuses from which workers lack legal protections. 66  Oxfam America's 2004
report, Like Machines in the Fields: Workers Without Rights in American Agriculture, concluded, “Squeezed by the buyers
of their produce, growers pass on the costs and risks imposed on them to those on the lowest rung of the supply chain: the

farmworkers they employ.” 67
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By 2005, following the CIW's four-year Campaign for Fair Food, Taco Bell met all of the coalition's demands. Reforms included
a payment by Taco Bell to farmworkers in its supply chain that corrected substandard farm labor wages, nearly doubling the

percentage of the final retail price that went to the workers who picked the produce. 68  The parties developed a code of conduct

for agricultural suppliers in the fast food industry that included an investigative body for monitoring worker complaints. 69  They
also created market incentives for agricultural suppliers willing to respect their workers' human rights, even when the law did

not guarantee and protect those rights. 70  The coalition reached a similar agreement with McDonald's in 2007, establishing an

industry-wide, third-party mechanism for monitoring conditions in the fields and investigating abuses. 71  Despite some industry

resistance, Burger King reached an agreement with the coalition in May 2008 72  with Subway following in December. 73

The CIW's efforts were rewarded when, at a White House forum in January 2015, it received a Presidential Medal for

Extraordinary Efforts in Combating Modern-Day Slavery. 74  Presently, the CIW is engaging in campaigns against Publix and

Wendy's which, as of this writing, have not joined the Fair Food Program and are being criticized for it by customers. 75

*1100  2. Knowing Who Is in Your Supply Chain Is Important for Reasons Other than Eliminating Slavery

The impact of a disruption at a major supplier could have a significant economic impact on a business as evidenced by the 2011
earthquake and resulting tsunami in Tohoku, Japan, that crippled the Fukushima nuclear plant and disrupted the supply of key

electronics throughout the automotive industry, but mostly in Japan itself. 76

As reported in the trade journal Automotive News, Toyota lost more than $3.2 billion in the year after the disaster, and Honda

lost almost $900 million. 77  Automakers thought they had addressed and avoided the risk of a large portion of the industry

being affected by such a disaster by diversifying Tier 1 and Tier 2 suppliers. 78  They assumed the supply base beyond those

tiers was like a tree's roots, spreading out farther down the supply chain. 79  But the supply chain structure turned out to be more

diamond shaped than linear with multiple suppliers turning to the same Tier 3 and Tier 4 subsuppliers for parts. 80  The industry
did not know how much business it had with a relatively small number of suppliers, and when those suppliers went down, the

impact was significant. 81  This is similar to what happens in labor trafficking situations. Many businesses know little about the
suppliers below Tiers 1 and 2; however, in view of the economic disruptions caused by the disaster in Japan, more businesses
should improve their knowledge of suppliers in those lower tiers to hedge against such a risk. This example should facilitate
more risk assessment for labor trafficking and child labor together with other risks at these lower tiers.

3. World Economic Forum: The Right Thing Can Also Be the Smart Thing

In another development, a January 2015 report by the World Economic Forum (WEF) showed how some companies have
adopted what the WEF calls “the triple supply chain advantage” they use to achieve profitability while also benefiting society and
the environment. The report, Beyond Supply Chains, details how companies have achieved fairly significant positive business

results utilizing this strategy. 82  Indeed, the results are promising; companies mentioned in the study are increasing revenues by

up to 20 percent for responsible products. 83  Supplychain costs are decreasing by 9 to 16 percent, and brand value is increasing

by *1101  15 to 30 percent. 84  Adopting the triple advantage can also shrink companies' carbon footprints by up to 22 percent

while enabling them to contribute to local development. 85  Companies are also implementing codes of conduct.
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4. Consumers and Investors Care About and Have an Increased Awareness of Exploitation in the Supply Chain

Positive results such as those reported by the WEF can increase sales among the growing number of socially conscious
customers. This was indicated in part by a poll conducted by the Walk Free Foundation that showed 66 percent of U.S. customers

would switch from a product they discovered was produced using slave labor to one that was not. 86  The growing consumer
awareness of slavery's impact on daily life demonstrates that success awaits a business that invests in fair labor. A study in
November 2005 by Harvard economists demonstrated that a 10 to 20 percent price premium could be acceptable to consumers

in response to a retail brand's identifiable anti-trafficking efforts. 87  Companies are investing in fair labor practices and labeling

products accordingly to improve conditions, 88  and consumers are buying products they know are fairly made. Similarly,
organizations such as the Interfaith Center on Corporate Responsibility are challenging publicly held companies to address

forced child labor and human trafficking for sexual and economic purposes. 89

More than two years after the disastrous collapse of the Rana Plaza building on the outskirts of Dhaka, Bangladesh, that killed
more than 1,100 garment workers, a coalition of global investors representing $2.5 trillion in assets sent letters to corporate
members of the Bangladesh Accord for Fire and Building Safety (Accord) and the Alliance for Bangladesh Worker Safety

(Alliance), requesting that they disclose their efforts to safeguard the lives of workers in Bangladesh garment factories. 90

The Accord and Alliance were established by apparel brands and retailers sourcing from Bangladesh in the wake of the collapse,
considered one of the worst workplace disasters in history. The Accord and Alliance sought to implement needed fire, electrical,

and building safety measures to prevent future garment-factory tragedies. 91  In addition to asking companies to join the Accord,
*1102  which has 200 members sourcing from 1,600 factories, the coalition requested that brands also contribute to the Rana

Plaza Trust Fund for workers to help the more than 3,000 injured workers, their families, and families of the deceased. 92  In
June 2015, the ILO announced that the $30 million target for the Rana Plaza Donors Trust Fund has been met to pay out the

claims of all victims. 93

However, this accident is now being mentioned in the same breath as Three Mile Island, the Exxon Valdez, the Deepwater

Horizon oil spill, and Fukushima as one of the worst industrial accidents ever. 94  Additional ramifications related to the accident
are continuing to arise, including homicide charges brought by the government of Bangladesh against forty-one people where
convictions could lead to the death penalty. Among other evidence used in making these charges, a 2013 state report found
that the building was constructed with substandard materials in violation of building codes, and that owners of the factories
urged employees to return to work despite the fact that an engineer who inspected the building the day before the collapse

deemed the building unsafe. 95

A class action lawsuit has been filed against J.C. Penney, The Children's Place, and WalMart by families of the workers who
were killed, alleging that the companies knew of unsafe conditions at Rana Plaza yet allowed workers to work there until the

building collapsed. 96  Similar lawsuits were filed against the three companies earlier this year, as well as against other clothing

manufacturers such as Canadian companies Joe Fresh and Loblaw Companies Limited. 97

5. Supply-Chain Monitoring Is Critical and Becoming Easier

The development of supply-chain monitoring, such as that called for by the ABA Model Principles, will help identify slavery
in any setting, be it manufacturing, harvesting of raw materials, or commercial sex. Such monitoring can also help businesses
ensure their chains are not vulnerable. Company initiatives are beginning to emerge in these areas, and among a number of



Edmondson, Barb 12/2/2015
For Educational Use Only

BUSINESS LAWYERS ARE IN A UNIQUE POSITION TO HELP..., 70 Bus. Law. 1083

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 13

promising initiatives is the Global Business Coalition Against Trafficking (gBCAT) that includes Cision, Coca-Cola, Delta

Airlines, Ford Motor Company, Hilton Worldwide, LexisNexis, Manpower, Microsoft, NXP, and Travelport. 98

*1103  Two other initiatives unveiled at the time of this writing are particularly promising in terms of helping companies
monitor their supply chains and conduct the risk assessment called for by the ABA Model Principles. First, Made in a Free
World introduced Forced Labor Risk Determination and Mitigation (FRDM®), software that locates specific hotspots of risk in

any industry's supply chain. 99  Then, on January 29, 2015, Verité, while cohosting a White House forum on human trafficking

with the State Department, released a report about the risk of trafficking in persons in federal and corporate supply chains. 100

Verité's report provides a comprehensive framework for evaluating trafficking risk, identifying eleven key sectors at heightened

risk for human trafficking, and mapping federal spending in each sector. 101  This will be particularly helpful to the government
contract community in view of the Updated Federal Acquisition Regulation (Updated FAR) on trafficking, which is discussed
below. More recent initiatives are discussed in the database of resources.

Former Ambassador Luis CdeBaca noted that initiatives like these could reduce demand for cheap goods that are tied to forced

labor. 102  Without this demand, the profit motive disappears. To the extent that a business has adopted one of these models or
a similar one, this article is not suggesting that it should abandon its model in favor of the ABA Model Principles. Rather, the
ABA Model Principles are meant to assist businesses that do not currently have policies in place, along with businesses that
have already adopted policies relating to labor trafficking and child labor.

C. LEGAL EXPECTATIONS

Legally speaking, as noted above, human trafficking and child labor are illegal in virtually every country. In the case of human
trafficking, 166 countries are parties to the Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially Women

and Children (the Palermo Protocol). 103  More than 100 countries have passed anti-trafficking laws, and many have established

specialized law enforcement units. 104  In the case of child labor, 168 countries have ratified the ILO Minimum Age Convention

(No. 138). 105  However, violations of these laws are commonplace-- particularly overseas, due to the demand for *1104  cheap

labor and services and the lack of meaningful law enforcement, as well as various other contributing factors. 106  If any business
relies on lack of enforcement as a strategy for avoiding prosecution, it is taking a risk that the enforcement policy will change,
thereby subjecting it to potential criminal liability.

In addition to criminal liability, newer laws are imposing civil liability based upon that conduct and are requiring public

disclosure of efforts taken to address labor trafficking and child labor. 107  This goes beyond the Trafficking Victims Protection
Act. For example, the proposed Federal SC Transparency Act in the House of Representatives would require disclosures
similar to the California SC Transparency Act, although federal disclosure would be up to the U.S. Securities and Exchange
Commission. The Updated FAR has now been implemented based on President Obama's Executive Order 13627, Strengthening
Protections Against Trafficking in Persons in Federal Contracts. Potential Foreign Corrupt Practices Act (FCPA) liability also
exists when a company uses a labor broker in another country.

Regarding the consistency of the Model Principles and Policies with various laws, of particular interest is the following
commentary in a recent article in the Compliance Journal:
Earlier this year, seeking to provide a blueprint for human trafficking prevention programs, the American Bar Association
released its “Model Business and Supplier Policies on Labor Trafficking and Child Labor.” It is widely viewed as a blueprint for
what will become regulatory requirements. It urges companies to adopt a risk-based approach that devotes greater attention and
resources to detected hotspots of illegal activity. That risk assessment, the ABA suggests, should include the use of specially

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028742550&pubNum=0001043&originatingDoc=I8c400f98717c11e598dc8b09b4f043e0&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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trained employees or third party monitors on the ground. Risk factors include the location of the business, the history of human
trafficking in a given sector or industry, and the particular products or services involved. Employee training and outreach,
monitoring, ongoing risk assessments, supply chain due diligence and safeguards, and a remediation program are other necessary

ingredients for a program. 108

As demonstrated below, for each law discussed, implementing the ABA Model Principles and Policies will help a business
comply with the applicable law.

1. United States

a. California Transparency in Supply Chains Act

Any business with $100 million in gross worldwide revenues that is doing business in California is now subject to the California
SC Transparency Act, *1105  one of the first state laws in the United States to specifically address slavery and human trafficking

in supply chains. 109  It requires any business subject to the law to disclose its efforts to eradicate slavery and human trafficking

from its direct supply chains for tangible goods offered for sale. 110  It does not require those businesses to take any actions
regarding their supply chains, and any business could comply with the law simply by saying it is doing nothing. However, a
business that followed such a course might subject itself to intense scrutiny by NGOs.

Fortunately, the ABA Principles and Policies may assist a business in complying with the law and being able to report that it is
undertaking the positive actions called for by the act. Below are the requirements for the California SC Transparency Act and
indications of where those requirements are addressed in the Model Principles and Policies.
• California SC Transparency Act Requirement: disclosure of the business's efforts to eradicate slavery and human trafficking
from its supply chain should be posted on its website through a “conspicuous” and “easily understood” link to required

information. 111

• Applicable Model Principle/Policy: Model Business/Supplier Principle 3 (Model Business/Supplier Policy 3.D)

• California SC Transparency Act Requirement: disclosure of what the business did to verify its supply chain in order to evaluate

and address risks of human trafficking and slavery in the supply chain. 112

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.A--D); Model
Business/Supplier Principle 4 (Model Business/Supplier Policy 4.A--D)

• California SC Transparency Act Requirement: should specify, prior to disclosures, if foregoing verification was not done by

a third party. 113

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.D.1)

• California SC Transparency Act Requirement: disclosure of what the business did to audit suppliers in order to evaluate

compliance with its standards for trafficking and slavery in supply chains. 114

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.D.1--2)
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*1106  • California SC Transparency Act Requirement: previous disclosure should indicate if the verification was not an

independent, unannounced audit. 115

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.D.1)

• California SC Transparency Act Requirement: disclosure of what the business did to obtain direct supplier certification to
ensure materials incorporated into goods comply with anti-trafficking and anti-slavery laws in the country, or countries, in

which it is doing business. 116

• Applicable Model Principle/Policy: Model Supplier Principle 1 (Model Supplier Policy 1.A.3)

• California SC Transparency Act Requirement: disclosure of what the business/supplier did to maintain internal “accountability

standards and procedures” for employees or contractors failing to meet company standards regarding slavery and trafficking. 117

• Applicable Model Principle/Policy: Model Business Principle 1 (Model Business Policies 1B, 1D); Model Business Principle
4 (Model Business Policy 4.D.3); Model Supplier Principle 1 (Model Supplier Policy 1.F); Model Supplier Principle 4 (Model
Supplier Policy 4.C.3); Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.D.1-3)

• California SC Transparency Act Requirement: disclosure of what the business did to provide training to company employees
and management of those with supply-chain responsibility regarding human trafficking and slavery, particularly with respect

to mitigating risks within products' supply chains. 118

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.C); Model
Business/Supplier Principle 3 (Model Policy 3.B)

b. The Proposed Federal SC Transparency Act

The Proposed Federal SC Transparency Act (H.R. 4842), introduced by Representative Carolyn Maloney (D-NY), would
require companies to file annual reports with the SEC to disclose their efforts to identify and address specific human rights

risks in their supply chains. 119  The bipartisan bill, cosponsored *1107  by Representative Chris Smith (R-NJ), is similar to the

California law in that it applies only to companies with annual worldwide gross receipts exceeding $100 million. 120  However,
unlike the California law, it is not limited to manufacturers and retailers. It applies to any public or private company currently

required to submit annual reports to the SEC. 121  The SEC would issue regulations requiring companies to disclose whether
they have taken any measures to identify and address the risks of forced labor, slavery, human trafficking, and the worst forms

of child labor throughout their supply chains. 122

The inclusion of the “worst forms of child labor” broadens the scope of the proposed law as compared to the California law,
but it is narrower than the scope of the Model Principles. “Worst forms of child labor” includes
(1) all forms of slavery or practices similar to slavery, such as the sale or trafficking of children, debt bondage, and serfdom,
and forced or compulsory labor, including forced or compulsory recruitment of children for use in armed conflict; (2) the use,
procuring, or offering of a child for prostitution, for the production of pornography, or for pornographic purposes; (3) the use,
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procuring, or offering of a child for illicit activities, in particular for the production and trafficking of drugs; and (4) work that,

by its nature or the circumstances in which it is carried out, is likely to harm the health, safety, or morals of children. 123

The bill also calls on the secretary of labor to publish a list of the companies required to comply with the legislation and a
“Top 100” list of companies “adhering to supply chain labor standards as established under relevant federal and international

guidelines.” 124  As mentioned, the bill is substantially modeled after the California Transparency SC Act, so the close alignment
between the Model Principles and the California law would mirror the alignment between the Model Principles and H.R.
4842, as shown below. The one notable exception is the requirement in the federal law, like that contained in the FAR, that

contractor employees are not permitted to engage in commercial sex acts with a minor. 125  Companies should consider adding
this provision to every company's policy, even for employees who do not work for the government, because it will apply if
this bill becomes law.

On the next page are the requirements for the Proposed Federal SC Transparency Act and indications of where those
requirements are addressed in the Model Principles and Policies.
• Proposed Federal SC Transparency Act Requirement: maintain policies to identify and eliminate risks of forced labor, slavery,
human trafficking, *1108  and the worst forms of child labor within supply chains, and identify company actions taken pursuant

to, or in the absence of, such policies. 126

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.A--D); Model
Business/Supplier Principle 4 (Model Business/Supplier Policy 4.A--D)

• Proposed Federal SC Transparency Act Requirement: ensure that audits of suppliers within supply chains are conducted to
investigate working conditions and labor practices and to verify whether suppliers have systems in place to identify risks of

forced labor, slavery, human trafficking, and the worst forms of child labor within their own supply chains. 127

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.A--D)

• Proposed Federal SC Transparency Act Requirement: require suppliers to attest that product manufacturing and labor recruiting
are carried out in compliance with applicable laws regarding forced labor, slavery, human trafficking, and the worst forms of

child labor. 128

• Applicable Model Principle/Policy: Model Supplier Principle 1 (Model Supplier Policy 1.A.3)

• Proposed Federal SC Transparency Act Requirement: maintain internal accountability standards and procedures for employees
or contractors who fail to meet company standards regarding forced labor, slavery, human trafficking, and the worst forms of

child labor. 129

• Applicable Model Principle/Policy: Model Business Principle 1 (Model Business Policies 1B, 1D); Model Business Principle
4 (Model Business Policy 4.D.3); Model Supplier Principle 1 (Model Supplier Policy 1.F); Model Supplier Principle 4 (Model
Supplier Principle 4.C.3); Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.D.1-3)

• Proposed Federal SC Transparency Act Requirement: provide training to employees and personnel with direct responsibility

for supply-chain management on forced labor, slavery, human trafficking, and the worst forms of child labor. 130

• Applicable Model Principle/Policy: Model Business/Supplier Principle 3 (Model Business/Supplier Policy 3.B)
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*1109  • Proposed Federal SC Transparency Act Requirement: ensure that labor recruitment practices comply with corporate
policies or efforts to eliminate practices that contribute to forced labor, slavery, human trafficking, and the worst forms of child

labor. 131

• Applicable Model Principle/Policy: Model Business/Supplier Principle 3 (Model Policy 3.C.3); note also that the definition
of Labor Trafficking includes Trafficking Related Activities from President Obama's Executive Order, which includes most
of the recruitment-related abuses.

• Proposed Federal SC Transparency Act Requirement: ensure that remediation is provided to those who have been identified

as victims of forced labor, slavery, human trafficking, and the worst forms of child labor. 132

• Applicable Model Principle/Policy: Model Business/Supplier Principle 4 (Model Policy 4.A--D)

c. Updated Federal Acquisition Regulation

In late January 2015 the Federal Acquisition Regulatory Council (FAR Council) published updates to the FAR as required by

the president's executive order titled Strengthening Protections Against Trafficking in Persons in Federal Contracts. 133

The government had already “prohibited contractors, subcontractors, and their employees from engaging in severe forms
of trafficking, procuring commercial sex acts, and using forced labor in the performance of a U.S. government contract or

subcontract.” 134  Other than the commercial sex acts discussed in connection with H.R. 4842, the Principles and Policies
(specifically Principle 1) likewise prohibit these activities.

Under the new law, the following are prohibited practices for contractors (and their employees), subcontractors (and their
employees), and their agents:

• destroying, concealing, confiscating, or otherwise denying access to the employee's identity or immigration documents; 135

• using misleading or fraudulent recruitment practices, such as failing to disclose basic information in a “format and language
accessible to the worker,” or making material misrepresentations during the recruitment of employees regarding the key terms

and conditions of employment; 136

• using recruiters that do not comply with local labor laws; 137

• charging employees recruitment fees; 138

*1110  • under certain circumstances, failing to provide return transportation or pay for the cost of return transportation upon
the end of employment (for example, for an employee who is not a national of the country in which the work is taking place

and who was brought to the country to perform work on a U.S. government contract or subcontract); 139

• providing or arranging for housing that fails to meet the host country's housing and safety standards; 140
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• “[i]f required by law or contract,” failing to provide an employment agreement or similar work documents in writing, in a

language the employee understands, and, if the employee is relocating, at least five days prior to the relocation; 141  and

• if a written employment agreement is required, failing to include in the employee's agreement details about work conditions,
including such things as wages, work locations, living accommodations, grievance processes, and the content of applicable

laws and regulations that prohibit trafficking in persons. 142

Although there is not an exact correlation between the foregoing list and the list of trafficking-related activities in the ABA

Policies, 143  the lists relate to the same types of fraudulent recruitment practices. In addition, the trafficking-related activities
list is not an exclusive list and will probably be amended to correspond to the FAR list because the original was derived from
the executive order that set the precedent for the FAR. Another article advocating the Model Principles, written before the final
trafficking rules were promulgated, states:
The regulations, currently still in draft form, will create new requirements for contractors and subcontractors to create and
maintain effective anti-trafficking compliance programs.

While the details of the new regulations are being finalized, companies may wish to review the comprehensive American Bar
Association's (ABA) Model Business and Supplier Policies on Labor Trafficking and Child Labor (Model Policies), issued in
February 2014. The ABA's clear and coherent guidelines can help companies review their labor supply chains to help prepare
for compliance with the forthcoming acquisition regulations. While multinational companies should conduct a more targeted
evaluation once the final text of the new rules is promulgated, all will benefit from a careful review of the ABA guidelines as
they review their compliance programs.

The ABA guidelines include helpful commentary and concrete guidance on how to implement each of the above four principles.
The Model Policies are designed to allow businesses the flexibility to tailor a compliance plan and policies that make sense for
their particular circumstances given their size, location, products sold, sources, and risks of the business.

*1111  The risk-based approach advocated by the ABA is designed to facilitate meaningful measures to address trafficking
and child labor connected with identified risks. Such risks might include being in a labor-intensive industry, particularly one
with a history of labor rights violations; relying heavily on subcontracted, unskilled, temporary, or migrant workers; or sourcing
from countries known to have a high level of human trafficking. As in most effective compliance programs, the sources of
greater risk should receive more attention, allowing for the most efficient allocation of a company's resources. For example, this
could mean more monitoring of suppliers from high-risk regions or more intense auditing of suppliers in highrisk industries or
supplying high-risk products. While this approach may sound like common sense, many companies are tempted to try to save
costs by skipping the risk assessment needed to identify the greatest risks. This orientation toward the greatest risks is therefore
a smart way both to minimize a company's risks and to prioritize scarce resources.

Given the broad provisions already in U.S. law prohibiting trafficking in supply chains, companies of all sizes, sectors, and
operating locations can benefit from the guidance provided by the ABA in its Model Policies. Government contractors and

subcontractors will benefit from a careful review of these principles as they comply with the final federal regulations. 144
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The FAR has more stringent rules for overseas contracts over $500,000: 145

• FAR Requirement: must have a compliance plan for prevention, monitoring, and detection of trafficking in persons. 146

• Applicable Model Principle/Policy: Model Business/Supplier Principles 1-4 (Model Business/Supplier Policies 1-4)

• FAR Requirement: due diligence to determine potential violations in the contractor's supply chain. 147

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.A--D)

• FAR Requirement: certification of no violations in the supply chain that apply to contracts. 148

• Applicable Model Principle/Policy: Model Supplier Principle 1 (Model Supplier Policy 1.A.3)

• FAR Requirement: an awareness program to inform contractor employees about the government's policies prohibiting
trafficking-related activities, *1112  the activities prohibited, and the actions that will be taken against the employee for

violations. 149

• Applicable Model Principle/Policy: Model Business/Supplier Principle 3 (Model Business/Supplier Policy 3.C)

• FAR Requirement: a process for employees to report, without fear of retaliation, activity inconsistent with the policy

prohibiting trafficking in persons, including the use of the Global Human Trafficking Hotline. 150

• Applicable Model Principle/Policy: Model Business/Supplier Principle 3 (Model Business/Supplier Policy 3.E)

• FAR Requirement: a recruitment and wage plan that permits the use of recruitment companies only with trained employees

and prohibits charging the employee recruitment fees. 151

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.A--D);
concerning recruitment fees, note that under the definition of labor trafficking, charging a recruitment fee constitutes trafficking

• FAR Requirement: either wages meet applicable host country legal requirements or any variance is explained. 152

• Applicable Model Principle/Policy: Model Business/Supplier Principle 1 (Model Business/Supplier Policy 1.A.3)

• FAR Requirement: a housing plan, if the contractor or subcontractor intends to provide or arrange for housing, that ensures

the housing meets the host country's housing and safety standards. 153

• Applicable Model Principle/Policy: Model Business/Supplier Principle 1 (Model Business Policy 1.D, Model Supplier Policy
1.E)

• FAR Requirement: monitor, detect, and terminate any agents, subcontractors, or subcontractor employees who have engaged

in trafficking in persons. 154

• Applicable Model Principle/Policy: Model Business/Supplier Principle 1 (Model Business Policy 1.D, Model Supplier Policy
1.E)
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*1113  d. Foreign Corrupt Practices Act

The FCPA anti-bribery provisions prohibit any U.S. person from corruptly paying, offering to pay, or promising to pay anything
of value to a foreign official, political candidate, or public institution, directly or indirectly, to influence any act or decision

made by that individual to obtain or retain business or secure an unfair advantage. 155  The classic paradigm is an illegal quid
pro quo: a company representative pays a bribe overseas to a foreign official in exchange for that official awarding the company

a lucrative contract or granting a critical license. 156

Enforcement of this law has led to billions of dollars in fines and penalties levied by the federal government. The U.S. Securities
and Exchange Commission and U.S. Department of Justice, in their recent FCPA Guidelines, state that corruption:
1. Impedes economic growth by diverting public resources from important priorities such as health, education, and
infrastructure;

2. Undermines democratic values and public accountability and weakens the rule of law;

3. Threatens stability and security by facilitating criminal activity within and across borders, such as the illegal trafficking of
people, weapons, and drugs; and

4. Undercuts good governance and impedes U.S. efforts to promote freedom and democracy, end poverty, and combat crime

and terrorism across the globe. 157

The mention of trafficking in persons in this guidance is interesting. There is exposure for businesses in trafficking, given how
the elements of an FCPA violation compare to a typical hiring transaction involving a labor broker. Assume the following
scenario:

Company A is a U.S. business headquartered in the United States and that has a subsidiary with a
manufacturing facility in Malaysia (“Company A Sub”). Company A Sub retains a labor broker (“Malaysian
Labor Broker”) to hire workers for its Malaysian manufacturing facility. That Malaysian Labor Broker
will work with a broker from another country, such as Vietnam (“Vietnamese Labor Broker”), to find
workers. The Vietnamese Labor Broker recruits workers (“Vietnamese Workers”) for Company A Sub's
plant. The labor brokers engage in activities, such as requiring the Vietnamese workers to pay a recruitment
fee to the brokers; confiscating, destroying, or concealing identity documents; or not fully disclosing or
misrepresenting key terms of employment such as pay, benefits, location, or living conditions. As a result,
the Malaysian Labor Broker must bribe officials in Malaysia who control, for example, immigration, labor,
or public health (“Malaysian Officials”) in order to get the workers into Malaysia.

*1114  Reviewing these facts under the FCPA yields the following elements of a violation:
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• U.S. Person--This would be Company A Sub.

• Corrupt Payments--The bribes paid by the Malaysian Labor Broker (agent of Company A Sub) to Malaysian Officials to
get the Vietnamese Workers into Malaysia.

• Anything of Value--Monetary gifts or other tangible benefits passed on to the Malaysian officials as bribes.

• Foreign Official--This term is broadly defined under the FCPA, but clearly Malaysian officials would qualify.

• Directly/Indirectly--This is satisfied by the Malaysian Labor Broker acting as an agent of Company A Sub.

• Unfair Advantage--The unfair advantage is that labor-trafficked workers were provided to Company A Sub.

Clearly, the potential for FCPA liability exists. However, that risk is substantially reduced or eliminated by following the Model
Principles and Policies and first subjecting all labor brokers to due diligence to help confirm they are not engaging in labor
trafficking or child labor, and then continually subjecting them to this process and ongoing training on proper labor recruiting
practices in their industry.

e. Civil Litigation

Litigation on behalf of trafficking victims is increasing as more trafficking victims are identified. The Southern Poverty Law

Center (known for its litigation against hate groups) 158  is now one of the leading plaintiffs' firms handling trafficking victims'

civil cases against their traffickers, and it has coauthored a litigation manual to explain its strategy. 159

These cases include, for example, an EEOC lawsuit involving Henry's Turkey Service of Texas, which led to $240 million in
damages based on findings involving the alleged abuse of thirty-two mentally disabled turkey plant workers whom employers,

for decades, had paid hourly rates as low as forty-one cents. 160  Another recent class action lawsuit involved 350 Filipino
teachers whom corrupt labor recruiters allegedly lured, charging exorbitant fees in the process, to *1115  teach in Louisiana

public schools. 161  The case resulted in $4.5 million in damages paid to the teachers. 162

In addition, traffickers can be liable under the following laws: the TVPA's private right of action, the Thirteenth Amendment
prohibition on involuntary servitude, the Ku Klux Klan Act, the Civil Rights Act of 1866, RICO, the Fair Labor Standards
Act, Title VII of the Civil Rights Act of 1964, common law causes of action for intentional tort, negligence, and contract law,
state labor codes, and other statutes. The Alien Tort Claims Act was also used extensively in this area until the U.S. Supreme

Court's decision in Kiobel v. Royal Dutch Petroleum Co. 163  limited its extraterritorial reach, although some questions remain

concerning the extent of this limitation. 164

2. International

a. United Kingdom--Modern Slavery Act of 2015
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Similar to U.S. efforts to fight slavery and human trafficking as discussed above, the United Kingdom enacted the Modern

Slavery Act (“UK Slavery Act”) on March 26, 2015. 165  Part 6 of the Act--Transparency in Supply Chains Disclosures--imposes
certain disclosure requirements on any business that (1) supplies goods and/or services; (2) is a corporation or partnership

(wherever incorporated or formed) carrying on “a business, or part of a business” 166  in any part of the United Kingdom; and

(3) has a total annual turnover exceeding an amount to be determined by secretary of state regulations. 167  The UK Slavery
Act broadly applies to any business operating in the United Kingdom regardless of the place of incorporation; hence, it applies
to foreign businesses as well.

To comply with the act, businesses must prepare either a statement detailing steps taken during the past financial year to ensure

slavery and human trafficking are not taking place in (1) any of its supply chains or (2) any part of its business, 168  or a statement

asserting that the business has taken no such steps. 169  Disclosure statements may include information concerning:

*1116  • The company's structure/business/supply chains 170

• Applicable Model Principle/Policy: Model Principle 2 (Model Principle/Policy 2.A--D). The company would have to
undertake this disclosure in part to decide which areas should be subject to the risk assessment; however, since other
requirements are aligned with Principle 2 and Policy 2, this disclosure is broader.

• Anti-trafficking and antislavery policies 171

• Applicable Model Principle/Policy: Model Business/Supplier Principle 1 (Model Business/Supplier Policy 1.A)

• Anti-trafficking and antislavery due diligence processes 172

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.A--D)

• Identification and management of higher-risk areas in business/supply chains 173

• Applicable Model Principle/Policy: Model Business/Supplier Principle 2 (Model Business/Supplier Policy 2.A--D)

• Effectiveness assessment, based on the performance measures the company considers appropriate 174

• Applicable Model Principle/Policy: Model Business/Supplier Principles 1-4 (Model Business/Supplier Policies 1-4)

• Anti-trafficking and antislavery training made available to staff 175

• Applicable Model Principle/Policy: Model Business/Supplier Principle 3 (Model Business/Supplier Policy 3.B)

To ensure compliance with the act, such disclosures may be enforced by high court injunction (a civil action brought by the

secretary of state) or, in Scotland only, by action for specific performance of a statutory duty. 176
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b. France's Draft Law on the Duty of Parent and Outsourcing Company Care

France has proposed a more generalized approach to combating human trafficking in businesses and supply chains. Recognizing
that businesses' actions may contribute to human rights violations, corruption, and environmental damage (“applicable *1117

risks”), France proposed the Draft Law on the Duty of Care of Parent and Outsourcing Companies (“Draft French SC Act”). 177

While the scope of applicable risks is broader than the supply chain risks contemplated by the Model Policies, the type
of business subject to its provisions is much more restricted than its U.S. counterparts. Unlike the Proposed Federal SC
Transparency Act, which applies to any business that has global sales greater than $100 million, the Draft French SC Act
applies only to domestically based companies (according to the registered or head office) with at least 5,000 employees or a

foreign-based company with at least 10,000 employees 178 --a high threshold considering even smaller supply-chain intensive

companies like Smashburger 179  and Batteries Plus Bulbs 180  can earn well over $100 million with well under 5,000 employees.

The French drafters further narrowed the duties considerably by requiring that a business address only its own activities and
those of other companies it “controls directly or indirectly”; furthermore, any business must address only the activities of

subcontractors or suppliers over which it exercises “decisive influence.” 181  Presumably, these businesses would not have
obligations to disclose activities of a subcontractor or supplier for which its only recourse was to switch to another subcontractor
or supplier.

This calls to mind the language in the introduction to the Model Policies that limits their applicability to any business and its
first-tier suppliers:
These Model Policies are specifically intended to apply to only the Business and its first-tier Suppliers, unless:
1. After conducting a Risk Assessment, or upon receipt of other credible information as a result of Monitoring, Due Diligence,
Verification, or other activities, the Business or Supplier determines there is a material risk of Labor Trafficking or Child Labor
with a specific Supplier, or elsewhere in the Supply Chain;

2. Taking appropriate action (e.g., Monitoring, Verification, or Remediation) with respect to the finding of a material risk of
Labor Trafficking or Child Labor is practicable and not cost prohibitive in comparison to the value of the materials purchased
from those Suppliers. This could also be done through broader industry initiatives; and

3. The product or service involved is material to the Business, Supplier, or their Operations.

However, consistent with UN Guiding Principle 19, even if the Business or Supplier does not have an obligation under these
Model Policies to cause a business enterprise lower in the Supply Chain to Remedy a Labor Trafficking or Child Labor  *1118
impact, the Business or Supplier should still use whatever leverage it does have with that business enterprise or others dealing

with this enterprise to encourage the business enterprise that caused the impact to Remedy the impact. 182

Some of the Working Group members and commenters believed this language went too far in limiting business accountability
to first-tier suppliers. Another way to look at this provision is to see it as representing one way a company could make a risk
assessment decision.
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The comparison of the one substantive provision--that a business must implement and publicize an effective action plan to
identify and prevent all applicable risks from its activities--to the Model Principles and Policies suggests that the provision
is consistent with Model Business/Supplier Principles 1, 2, and 3 and Model Policies 1, 2, and 3. However, in making that
comparison, all of the scope variations need to be taken into account.

D. ETHICAL EXPECTATIONS

According to the Carroll model, ethical expectations require doing what is right and fair while avoiding harm, even when not

required to do so by law. 183

1. U.N. Guiding Principles on Business and Human Rights (U.N. Guiding Principles)

In terms of what is right and fair, the U.N. Guiding Principles are the globally recognized guidelines for the roles of states and

business enterprises in addressing human rights issues. 184  They were developed by Professor John Ruggie, who was the U.N.
Secretary General's Special Representative on Business and Human Rights from 2005 to 2011. In 2008 Ruggie recommended
a three-part framework: “Protect, Respect, and Remedy.” Clearly stated, the principles are:
1. To preserve a state's duty to protect against human rights abuses by third parties, including corporations;

2. To require corporate respect for human rights under a due diligence standard; and

3. To enhance access to remedies for victims of human rights violations. 185

In 2011 Ruggie further expanded the framework by creating the Guiding Principles on Business and Human Rights that were

unanimously endorsed by the U.N. Human Rights Council in 2011. 186  They were also endorsed by the ABA House of Delegates

in February 2012. 187

*1119  With respect to the obligations of business enterprises, the U.N. Guiding Principles state:

The responsibility to respect human rights is a global standard of expected conduct for all business
enterprises wherever they operate. It exists independently of States' abilities and/or willingness to fulfill
their own human rights obligations and does not diminish those obligations. And it exists over and
above compliance with national laws and regulations protecting human rights. Addressing adverse human
rights impacts requires taking adequate measures for their prevention, mitigation and, where appropriate,
remediation. Business enterprises may undertake other commitments or activities to support and promote
human rights, which may contribute to the enjoyment of rights. But this does not offset a failure to respect

human rights throughout their operations. 188

John Sherman, a former senior corporate counsel who was part of Professor Ruggie's team that helped to shape the U.N. Guiding

Principles, explains that this respect obligation requires the following, 189  which are consistent with the ABA Model Principles:
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• High-level policy commitment to respect human rights 190

• Applicable Model Business/Supplier Principle(s): Principle 1

• Assessment of businesses' impacts on human rights 191

• Applicable Model Business/Supplier Principle(s): Principle 2

• Integrated and coordinated actions in response to the findings from that assessment 192

• Applicable Model Business/Supplier Principle(s): Principles 2, 4

• Monitoring of the effectiveness of a company's efforts to address how it affects human rights 193

• Applicable Model Business/Supplier Principle(s): Principle 2

• Communication of these efforts to affected stakeholders and, when appropriate, publically reporting them, particularly when

impacts are severe 194

• Applicable Model Business/Supplier Principle(s): Principle 3

*1120  • Cooperation in legitimate processes, including non-judicial grievance mechanisms, to remedy human rights harms

that they caused or contributed to 195

• Applicable Model Business/Supplier Principle(s): Principles 3 and 4

The processes used under the U.N. Guiding Principles in ascertaining whether a company is respecting human rights are very
similar to the internal controls and risk management systems that are the core features of corporate governance standards as
embodied in both section 404 of the U.S. Sarbanes-Oxley Act and the U.S. Sentencing Guidelines.

2. ABA Model Principles and Policies

Although the ABA Model Principles are relevant to human trafficking laws discussed previously, they also fit into the ethical
prong of CSR because they are not specifically required by law. However, adopting them will help companies comply with all
major laws in this area, and the Business Law Section will continue to modify the guidance related to the ABA Model Policies,
which have not been adopted by the ABA and can be changed to keep abreast of the rapidly evolving law in this area.

V. RAMIFICATIONS FOR BUSINESS LAWYERS

A. CLIENT ADVICE
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The issues discussed herein require the attention of boards of directors from multiple perspectives--risk oversight, strategy,
sustainability, and reporting--because they affect reporting, due diligence, and pricing in merger and acquisitions transactions,
labor and employment issues, securities offerings, and other forms of financing and reputational issues.

Business attorneys are often called upon to counsel clients on how to protect their reputations and brands as well as to help
protect them from civil and criminal liability. Encouraging clients to integrate the U.N. Guiding Principles into their business
culture is directly in line with each of those goals. Regarding the protection of reputation and brand, clients should be advised
of the importance of being proactive in adopting and implementing policies and procedures to eliminate labor trafficking and
child labor in their supply chains lest tragedies like a factory fire or the building collapse in Bangladesh cause the public and
shareholders to view the business as contributing to conditions that result in the loss of life. In addition, it may be preferable
for businesses to take the initiative in approaching the ILO by saying something to this effect: “We want to clean this up. This
factory is in all of our supply chains, and we want to continue to source from here to help this local economy, but we need to
make sure these goods are provided by workers who are paid fairly and work in safe and healthy *1121  working conditions.”
This links somewhat to the ethical arguments above, but in addition, a proactive approach could lead to some reputational
upsides that also could result in business upsides in terms of the growing number of socially conscious consumers and investors,

including the millennials who will be the client's future workforce, customer base, and shareholders. 196

In the same way, this attention to the supply chain helps protect clients from running afoul of the complex web of government
regulations, including antitrafficking laws both at home and abroad (e.g., UK, France), the FCPA, the FAR, and a potential
new federal law requiring disclosure to the SEC (H.R. 4842). Moreover, even though the ABA Principles and Policies are not
mandatory, they can help clients comply with all applicable laws.

Depending on a particular industry or business model, labor trafficking and child labor risks in a supply chain may be high
for a particular company. Labor trafficking and child labor are illegal, and regulation in this area is increasing. A change in
government may tighten the current enforcement policies, or another Dodd-Frank conflict minerals situation may evolve with
the law focusing, for example, on cotton, pig iron, or shrimp. It may be civil liability under old law (the Thirteenth Amendment,
the Civil Rights Act of 1866, or even the Ku Klux Klan Act), or some newer ones including the EEOC, Title VII, and the Fair
Labor Standards Act.

CSR also is becoming more mainstream, and accounting for economic, legal, ethical, and philanthropic considerations can
help a company navigate these uncertain and dangerous waters. An easy way for a company to stay current with the law is
to adopt the ABA Principles and work with its inside or outside counsel to modify those principles to remain consistent with
the business's policies or code of conduct. The business may also build a compliance plan to fix any existing problems and
prevent new ones from cropping up.

The ABA Principles could help a company develop its compliance program with respect to the applicable laws because, as
demonstrated, the principles target the right issues in the supply-chain arena. Proceeding in an organized and methodical manner
should also provide companies an effective shield from litigation because, if they actually follow the principles, they will be
doing all the things they should be doing. Therefore, even if sued over a particular issue, a company may at least mitigate
damages if the supply chain issue was not one that reasonably should have been monitored from a risk assessment perspective.

On the economic side of CSR, there are numerous reasons for companies to follow the principles, the most important being to
gain an understanding of their supply chains, which will not only help them root out any illegal slavery and child labor practices
but also protect them from a supply-chain meltdown in the event of a natural or man-made disaster that compromises a major
supplier. *1122  The economic benefits of CSR are also supported by the business case made by WEF, showing potential
results of CSR leading to a more profitable and sustainable supply chain.
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B. PERSONAL ACTION

What can you do as a member of the Business Law Section? First, you can join the Task Force on Implementation of the Model
Policies. The Business Law Section has another task force (which may be a committee by the time this article is published) on
CSR that provides the business case for the client to understand why action must be taken in this and similar areas. For more

information, see the Business Law Today January 2015 mini-themed edition. 197

Beyond that, you can visit the Model Policies website. Organizations listed there are dealing constructively with these issues
both here and around the world, and most states (if not all) have organizations addressing these issues on a local level. The

website of the ABA Task Force on Human Trafficking also offers some wonderful materials. 198

VI. CONCLUSION

Lawyers play a critical role for business clients. Lawyers discern the legal, financial, ethical, and moral risks of noncompliance
with the rule of law including local, state, and federal laws and international norms and rules. Lawyers help corporate boards and
CEOs recognize both the risks of potentially violating laws and the long-term rewards of acting within those laws, even when
others might pursue short-term rewards while tolerating unacceptable risks. Further, through the lens of CSR, a cogent business
case helps business leaders communicate to shareholders a broad and lasting value, the kind that builds sustainable equity.

Business lawyers are information gatekeepers. Clients come to us before they do the deal, before they make the big move,
or when the big case comes in. We need to be faithful, effective gatekeepers. Understanding the purpose of the ABA Model
Principles and Policies and engaging with our clients on the issues surrounding them is proactive, and it is expected of us in
our roles as trusted advisors.
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